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ORDER ON STANDARD COF REVI EW UNDER
G L. c. 164, 8 56D

. | NTRCDUCTI ON

On May 11, 1993, the Departnent of Public Utilities
("Departnent") issued a notice ("Hearing Notice") soliciting
briefs and/or comments regardi ng the standard of review to be
applied by the Departnment under G L. c. 164, 8 56D relative to
t he approval of nunicipal contracts for the supply of electric
power.” The hearing officer granted |imted participant status
to all petitioners to intervene for the purpose of filing
comments (May 11, 1993 Hearing Notice at 2).

G L. c. 164, 8§ 56D generally requires nunicipal |ight
commi ssions to conduct conpetitive bidding for contracts equal to
or in excess of $10,000. This requirenment does not apply to
contracts for the supply of electricity, but provides that the
Departnment shall approve such contracts. Specifically, 8§ 56D
provi des:

. . This section shall not apply to contracts for the
supply of electricity to a nunicipal plant except that such
contract shall be subject to the approval of the departnent
of public utilities. Said departnment may, upon its own
initiative, where such contract is for a period | onger than
three years, after notice and a public hearing, make such
order relative to the rates, prices and charges covered by
such contract as it deens the public interest requires.
Briefs and/or comments were submtted by the follow ng: the

Attorney GCeneral of the Commonweal th of Massachusetts

("Massachusetts Attorney Ceneral"); the Conservation Law

" The Departnent originally issued the Hearing Notice on
May 4, 1993. A corrected notice was issued on May 11, 1993.
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Foundation ("CLF"); Newbay Corporation ("Newbay"); the
petitioners, eleven Massachusetts Muinicipal Light Departnents
("Muni ci pal s") with proposed contracts with Newbay Corporation
t he Massachusetts Executive O fice of Environmental Affairs
("ECEA") ;" and the Attorney General of the State of Rhode I|sl and
("Rhode Island Attorney General ™). The Muinicipal s and Newbay
filed reply briefs in response to the Massachusetts Attorney
General's coments. The Massachusetts Public Interest Research
G oup ("MASSPI RG') did not submt conments in response to the
briefing notice but stated that the proposed purchase is
i nconsistent with the Departnent's | east-cost planning principles
(MASSPI RG Petition to Intervene, May 25, 1993).

Briefs and comments on the sanme issues were solicited

si mul t aneously in another docket,Taunton Minicipal Lighting

Plant, D.P.U. 91-273/92-273, since the petitioner in that case
had al so submtted a power purchase contract to the Departnent

for review under 8§ 56D. Although the Massachusetts Attorney

" The el even nunicipal |light departnments are: Braintree
El ectric Light Departnment; Goton Electric Light Departnent;
H ngham Muni ci pal Lighting Pl ant; Hol den Muinici pal Light
Departnment; Littleton Electric Light Departnent;
M ddl ebor ough Gas and El ectric Light Departnent; M ddleton
Muni ci pal Light Departnment; North Attleboro Electric
Departnent; Princeton Municipal Light Departnent; Shrewsbury
El ectric Light Plant; and Taunton Municipal Lighting Plant.

" The EOEA did not file a petition to intervene. However, on
June 17, 1993, the EOEA submtted comments with respect to
the standard of review under GL. c. 164, 8 56D to the
Departnent. The Departnent accepted these comrents for the
pur pose of determning its standard of review under G L.

c. 164, § 56D.
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General is an intervenor in D P.U 91-273/92-273, the only two
parties submtting briefs in that docket were Taunton Mini ci pal
Lighting Plant, the petitioner, and Silver City Energy Limted
Partnership, the seller under the proposed contract. The
Department hereby determ nes that since D.P.U. 88-265 is the
earliest open docket in which the GL. c. 164, § 56D standard of
reviewis at issue and the issue is nost fully briefed in this
docket, it is nost appropriate to issue an Order on the standard
of reviewin D.P.U 88-265

1. POSITIONS OF THE PARTI ES

A. I ntroduction

The May 11, 1993 Hearing Notice presented el even i ssues as a
framework for comrents submitted by the petitioners and |imted

participants” A summary of each comenter's position on the

5 On March 18, 1994, the Municipals filed an offer of
settlenent and term nation of proceedings in D.P.U 88-265.
I n assessing the reasonabl eness of an offer of settlenent,
the Departnment reviews the entire record as presented in the
filing and the record in the case to ensure that the
settlenent is consistent with the public interest.
Massachusetts Electric Conpany D.P.U. 92-217-A at 4 (1993),
citing, Massachusetts Electric Conpany D.P.U. 92-217, at 7
(1993); Boston Edi son Conpany D.P.U. 91-233, at 5 (1992);
West ern Massachusetts Electric Conpany D. P. U. 92-13, at 7
(1992); Massachusetts Electric Conpany D.P.U. 91-205, at 4
(1991); see also Tenaska Mass, Inc, D.P.U 91-200, at 5
(1993). The Departnent 1s issuing an Order on the offer of
settlenent and term nation of proceedi ngs today.

°  The May 11, 1993 Hearing Notice presented the follow ng
i ssues:

(1) t he scope of the review under 8§ 56D, including such
issues as the relationship to avoi ded cost, inpacts on
rat epayers, and tying the level of scrutiny to the

(continued...)
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scope of the Departnment's standard of review for municipal |ight
departnents' contracts for the supply of electricity under G L.
c. 164, 8 56D is set forth bel ow

B. Massachusetts Attorney Ceneral

The Massachusetts Attorney General asserts that the
Departnment may make a determ nation that a contract filed under
8§ 56D is cost-effective, that is, that the expected present val ue
of the contract paynments is |less than the expected present val ue
of the costs of pursuing other resource options (Massachusetts

Attorney General Brief at 15, 16-17, citindew Engl and Power

(. ..continued)
size of a municipal or to the amount of the purchase
as a percentage of the nunicipal's overall power

suppl y;

(2) Department filing and format requirements for 8§ 56D
petitions;

(3) the standard of review,

(4) t he burden of proof;

(5) t he appropri ate evidence necessary for an adequate
Department review,

(6) the rel ationship of purchase agreenents submtted for

Depart nment approval under 8 56D to regularly filed
demand forecast/supply plans and to rejected demand
forecast/supply plans;

(7) appropriate non-price factors to consider in a review
of a purchase agreenent;

(8) the relationship of the 8 56D standard of review to
the Departnent's | east cost standard as applied to

supply pl ans;

(9) appropri ateness of avoided cost as a neans of
assessing the econom c benefit of a proposed purchase
agr eenent ;

(10) appropri ateness of market-based tests as a nmeans of
assessi ng the econom c benefit of a proposed purchase
agr eenent ;

(11) the propriety of a rul emaki ng procedure and/ or
| egislative action in relation to the Departnent's
determ nation of the § 56D standard of review
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Conpany, et al. D.P.U 86-247, at 19 (1987)). The Massachusetts

Attorney GCeneral states that this standard of review considers

t he proposed contract's inpact on ratepayers, and may al so be

tailored to analyze the contract's inpact upon the utility's

overal |l resource m x, costs, and, therefore, ratesi(. at 16).°
Noting that the Departnment has the authority to either

approve or reject proposed nunicipal purchase power contracts "as

the public interest requires," the Massachusetts Attorney Ceneral
states that the public interest requires utilities to sel ect
resources that are "least cost to society"id. at 5-6).

Al t hough he recogni zes that the Departnent's | east cost standard
has been devel oped in the context of proceedi ngs concerning

i nvestor-owned utilities ("1OUs"), the Massachusetts Attorney

General, citingTaunton Minicipal Lighting Plant D.P.U 90-65,

at 56 (1991), argues that the standard al so applies to the
resource acquisition proposals submtted by rnunicipal Iight
departnments (1d. at 6-7). The Massachusetts Attorney Genera
asserts that application of such a standard requires neither a
rul emaki ng nor legislation as long as the Departnent provides a
reasoned explanation for its decisioni(d. at 13-14, citing

Boston Gas Conpany v. Departnent of Public Utilitiges405 Mass.

115, 121 (1989); Massachusetts El ectric Conpany v. Departnent of
Public Uilities 383 Mass. 675, 681 (1981)).

" The Massachusetts Attorney General posits that the Depart nment
could require a lesser initial showng for contracts
constituting a small percentage of a utility's capacity
(Massachusetts Attorney General Brief at 16).
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According to the Massachusetts Attorney General, under the
Departnent's | east-cost standard, 8 56D contract review w ||
requi re an exam nation of the reasonabl eness of the paynents with
respect to the costs of alternative resources, the adequacy of
t he individual municipal utility's denmand and supply forecasts,
and the utility's efforts to identify and pursue denand
managenent resources (d. at 15)." The Massachusetts Attorney
General advocates application of the Departnent's |ntegrated
Resource Managenent ("IRM') non-price factor scoring criteria,

i ncluding environnental externality values, in 8§ 56D contract
review (id. at 18-19).

Wth respect to the rel ati onship between forecast/supply
pl ans and contract review, the Massachusetts Attorney Gener al
asserts that nunicipal utility power contracts should be
consistent with, if not incorporated wwthin, the regularly filed
demand forecast/supply plans of municipals seeking approval of
such contracts (d. at 18). The Massachusetts Attorney Genera
asserts that neeting the power contract approval standard under
G L. c. 164, 8 56D necessarily entails a finding that the
| east-cost supply plan standard under G L. c. 164, 8 691 has, in
all material aspects, been satisfiedi(d. at 19, quoting

Fitchburg Gas & Electric Light Conpany D. P. U 86-202/203/ 204

(1987)). In situations where no approved or pendi ng demand

" The Massachusetts Attorney General argues that the public
interest standard of G L. c. 164, 8 56D nust reflect the
evol ution of the Departnent's resource acquisition review and
approval policies and practices i(d. at 8-9).
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forecast/supply plan exists, the Massachusetts Attorney General
states that the nmunicipal utility nust provide the Departnent
with a show ng regardi ng need and costs that establishes the
cost-effectiveness of the proposed contracti@d. at 18). The
Massachusetts Attorney General asserts that, in the absence of a
forecast/supply plan for the Departnent to review, the Departnent
woul d experience difficulty in determ ning whether a proposed
contract is a |l east-cost optioni(d.).

C. CLF

According to CLF, the last two sentences of § 56D establish a
two-tiered review process which is nore thorough than the
conpetitive bidding procedures for other nunicipal contracts set
forth earlier in 8 56D, due to the far greater cost that nost
power purchase contracts entail (CLF Brief at 8). CLF contends
that the first sentence of the statute stating that purchase
power contracts "shall be subject to the approval of the

[ Departnent],"” requires the Departnment to conduct a review of al
muni ci pal electric power contracts, regardl ess of duration

(id. at 8-9). CLF states that unless the public interest
standard in the second sentence is interpreted to apply to al
contracts, including those for less than three years, the

Department woul d have no standard of review for short-term

" Before addressing contracts for the supply of electricity,
8§ 56D sets forth procedures for contracts for equi pnent,
supplies or materials in the anmobunt of $10,000 or nore.
G L. c. 164, 8 56D. The statute requires requests for
proposal s through public advertisenent and public opening of
proposals. 1d.
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contracts (id.). CLF asserts that casel aw and Depart nent
precedent establish substantial supervisory authority over

muni ci pal utilities (d. at 13, citing, Hol yoke Water Power

Conpany v. Hol yoke 349 Mass. 442, 445-46 (1965);Municipal Light

Commi ssi on of Peabody v. Peabody 348 Mass. 266, 267, 271 (1964);

Braintree Electric Light Departnent D.P. U 90-263 (1991);

Readi ng Muni ci pal Light Departnent D. P. U 85-121/85-138/86-28-F

(1987); G ovel and Minicipal Light Departnent D.P.U. 18708
(1977)) .

CLF argues for application of a standard of review to
determ ne cost-effectiveness simlar to that applied to 10OUs
under G L. c. 164, 8 94A {(d. at 19-20). CLF states that
muni ci pal utility power purchase agreenents nust be analyzed in
the context of the Departnent's existing |east-cost planning
policies and the peculiarities of nunicipal utility structure
(id. at 10). CLF asserts that the Departnent's public interest
revi ew standard under G L. c. 164, 8 56D and its | east-cost
pl anni ng policies call for an exam nation of municipal power
contracts that is at |least as rigorous, and possibly stricter,
than that applied to I QU purchasesi(d. at 11). CLF contends the
Departnent, in inplenmenting the public interest standard, should
recogni ze that nmunicipal utilities are less able than 1QUs to
perform sophi sticated econom c anal yses of potential sources of
energy and capacity (d. at 11-12 (noting Energy Facilities
Siting Board has rejected the supply plans for nine of the 11

muni ci pals in this case)).
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Wth respect to the relationship between forecast/supply
pl ans and contract review, CLF contends that |east-cost review
woul d i ncl ude having an approved, up-to-date forecast and, if the
forecast identified need, a thorough optim zation of supply
resources (id. at 32).

In addition, CLF advocates as part of a |east-cost review,
t he application of environnental externality values by the
Departnment in its review of the Newbay contracts for the
followi ng reasons: (1) they are easy to apply, and require
virtually no adm nistrative resources; (2) review of rnunici pal
utilities' long-range forecasts nust take environnental inpacts
into account; (3) application of externality values is prudent in
the event new federal regulations addressing pollutants are
i npl enented; and (4) the Newbay plant nay pose a nore serious air
pol lution threat to Massachusetts than to any other state
(id. at 35-36).°

CLF asserts that, additionally, due to the poor performance
of the municipal utilities in inplenenting broad-scal e,
cost-effective conservation and | oad- managenent (" C&LM)
programns, the Departnent should require each of the municipa
utilities to denonstrate that it is achieving its maxi mum
energy-efficiency potential before approving the proposed

purchase power contracts (d. at 24). CLF advocates this

5 In the alternative, CLF argues for inclusion of environnental
effects through general percentage increases to the contracts
or application of a weighing and ranking system (CLF
Brief at 36).
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approach for several reasons: (1) the Iow C&M i npl enentation
costs reported by utilities that have perforned rigorous

nmoni toring and evaluation; (2) the newy inposed requirenments of
the Clean Air Act; (3) the fact that nunicipal utilities have no
shar ehol ders and, thus, no concern for lost profits; and (4) the
potential for C&Mto create significant enploynment opportunities
in the Commonweal th (d. at 24-25).

Finally, CLF contends that legislation is not required for
the Departnent to apply the standard of review it advocates d.
at 38).

D. Newbay

According to Newbay, the language in G L. c. 164, Suprene
Judi ci al Court of Massachusetts decisions, and Departnent O ders
"clearly" indicates that the Departnment has limted jurisdiction
over mnunicipal utilities (Newbay Brief at 4; Newbay Reply Brief
at 5-10). Newbay asserts that nunicipal utilities are to be
accorded great deference by the Departnent, and if the
muni ci pal s' deci sions are based upon reasonabl e deci si on nmaki ng
and good faith, contracts subm tted under 856D shoul d be approved
by the Departnment (Newbay Brief at 20; Newbay Reply Brief at 7,
9).

Newbay argues that portions of GL. c. 164 that pertain to
muni ci pal utilities indicate |egislative concern that proper
procedures be followed by municipals and that Departnment
jurisdiction is secondary and narrow (Newbay Brief at 4-7; Newbay
Reply Brief at 13). Newbay asserts that the Departnent has
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expressed deference toward nunicipals in past actions (Newbay

Brief at 9-10, citing, New Engl and Power Conpany, et al, D.P.U.

86-247 (1990); New Engl and Power Conpany, et al, D.P.U 1204

(1982)). Newbay cites a Suprene Judicial Court case in arguing
t hat the Departnment should defer to the decision making of

muni ci pal officials (d. at 10-11, citingBoard of Gas and

El ectric Comm ssioners of M ddl eborough v. Departnent of Public

Utilities 363 Mass. 433, 438 (1973)).

Newbay asserts, therefore, that the appropriate standard of
review under 8§ 56D is whether a nunicipal lighting plant acted in
good faith and reasonably, based on facts known at the tine the
muni ci pal decided to enter into the contractid. at 11-13, 20
n.13, 22). Citing Departnent precedent, Newbay argues that the
Departnment has indicated that, in assessing a utility's decision
making, it will not substitute its judgnment for that of the
utility and that it will evaluate the decision based on the
utility's know edge at the tinme it was madei@d. at 11-12,
citing, Destec Energy, et al, D.P.U 92-46, at 4 (1992);

EUA Power Corporation D.P.U 92-38, at 5 (1992)).

Accordi ngly, Newbay states that the Departnent shoul d not
engage in a detailed review of the nerits regarding the factors
t hat coul d have been taken into consideration by the Minicipals
(id. at 12-13; id. at 15 (noting Department's streanlined 60-day
review of qualifying facility ("QF") contracts of 1QUs)).

Rat her, Newbay asserts that the Departnment can review. (1) the

reasonabl eness of the decision making, or if a nunicipal cannot
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denmonstrate that its decision maki ng waper se reasonable, then
(2) the reasonabl eness of the power purchase contractsid. at 13
n. 10) . Newbay argues that the Departnment should take into
account the relative size of the nunicipal utility and the
magni t ude of a particul ar purchase in determ ning whether the
muni ci pal lighting plant's decision constitutes a reasonable
exercise of discretion {d. at 21). Newbay states that, where
appropriate, the cal culation of avoi ded cost can be a factor
considered by nunicipals in the reasonabl e exercise of their
judgment (id.).

Wth respect to the rel ati onship between forecast/supply
pl ans and contract review, Newbay asserts that no statutory |ink
exi sts between the approval of a |ong-range forecast under
G L. c. 164, 8 691 and the approval of power contracts under
G L. c. 164, 8§ 56D (d. at 23-24; Newbay Reply Brief at 13)~
Newbay argues that since a decision to enter into a power
contract and the evaluation of that decision nust be based upon

information available at the tine the nunicipal utility nmakes its

T Newbay argues that the nmunicipal utility's decision making is
irrel evant where a contract is shown to be cost-effective
when executed (Newbay Brief at 13 n.10). Newbay further
argues that an exam nation of the cost-effectiveness of a
contract is not necessary where the decision to enter into
the contract is denonstrated to have been nade in good faith

(id.).

' Newbay al so argues that the nmerger of the Energy Facilities
Siting Council and the Departnment does not support an
exerci se of additional Departnment jurisdiction over munici pal
util)ities (Newbay Brief at 16-17; Newbay Reply Brief at 13
n.7).
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deci sion, the potential time |ags between the preparation of a
forecast/supply plan, review of the plan, and contract formation
make the rel evance of forecast/supply plans a matter of timng
(Newbay Brief at 24). According to Newbay, while a
forecast/supply plan may be probative in determning the
reasonabl eness of a decision to enter into a contract for the
supply of electricity, if the decision is generally consistent
and proximate in time with the plan, then the decision is
"clearly" supported (d.).

Newbay argues that the |east-cost standard applies to
muni ci pals only in the context of reviews of demand forecasts and
supply plans under G L. c. 164, 8 69l i(d. at 25; Newbay Reply
Brief at 5-10). Newbay argues that IRMis inapplicable to
muni ci pal s (Newbay Brief at 16, citingFinal Oder on

Rul emaki ng 21 DOVSC 91, 104 (1990); Newbay Reply Brief at

11-12). Newbay further argues that the Departnent's
environnmental externality values do not apply to nunicipals

(Newbay Brief at 16, citing,Environnental Externalities Oder

D.P.U 91-131, at 1 (1992);Integrated Resource Managenent Order

D.P.U 89-239 (1990); Newbay Reply Brief at 11). Newbay al so

asserts that the propriety of considering non-price factors is

left to the nmunicipals and the Department should not substitute

its judgnent for that of the rnunicipals (Newbay Brief at 25).
E. Municipals

The Municipals state that the Departnment's scope of review

under G L. c. 164, 8 56D is limted by the overall statutory
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schenme governing municipal |ight plant ownership and operation
found in GL. c. 164, 88 34-69A (Municipals' Brief at 2, 21-22).
The statutory schene articulated in GL. c. 164, 88 34-69A
according to the Municipals, Iimts the Departnent’'s invol venent
in municipal utility matters to the specific instances set forth
in the statute (d. at 2-3). The Municipals also argue that G L
c. 164, 8 56D is part of a |larger group of "procurenent"
statutes, where deference is generally accorded to the formation
of contracts by nmunicipal utilities, and thus, a |limted scope of
review by the Departnent is appropriatei(d. at 3-4).

Furthernore, according to the Minicipals, the Departnent's
own actions -- including not review ng contracts or approving
themwith little investigation and no witten order -- support a
limted Departnent role {(d. at 5, 23, 25-26 (citing instances
where the Departnent stanped contracts "approved" or approved
muni ci pal contracts with little discussion in the context of
cases involving |large cumul ati ve purchases by | OUs and
muni ci pal s)). The Minicipals assert that Department Orders and
Suprene Judicial Court decisions have also reaffirned the
Departnment's |limted role in review ng nunicipal |ight plant
actions and highlight the deference given to nmunicipal |ight
pl ant managenent decisions (d. at 8, 12, 18-19 (citations
omtted)).

The Municipals state that if the Departnent adopts a
"generic" standard of review of power purchase contracts, at an

"absolute maxi nrum" the standard can require nunicipal utilities
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to denonstrate no nore than that their contracts are bel ow the
avoi ded cost of a "generic" supply-side resource at the tine of
contract formation (d. at 5, 24-25). The Municipals suggest,
however, that a |esser reasonabl eness standard is warranted in
[ight of the legislative intent behind 8 56D and t he general
statutory schene found in G L. c. 164 governing mnunicipal |ight
pl ant operations (d.). Additionally, the Minicipals assert that
since the Muinicipals have "substantially and reasonably"” relied
upon the standard of review as it existed upon entering into
their contracts, then any change would require new | egi sl ation
foll owed by a generic proceeding involving all municipal |ight
plants (id. at 7, 32-34). The Minicipal s suggest that where no
regul atory action is taken within 60 days, in accordance with the
Departnent's regulations in 220 C MR 8.03(2), the contract
shoul d be deened approved (d. at 37-38 (discussing the
Departnment's procedures for QF contracts of 10Us)).

The Municipals, noting that the Legislature explicitly |inked
forecast/supply plan review and the construction of facilities in
the siting statute, assert that if |inkage of forecast/supply
plan review to 8 56D had been intended, the Legislature would
have witten such | anguage into the statuteid. at 39-40;
Muni ci pals' Reply Brief at 16-17, 19). The Municipals further
contend that |egislation nerging the Energy Facilities Siting
Council ("EFSC') and the Departnent does not alter the
Departnent's pre-existing authority (Municipals' Brief at 40-41).

Accordingly, the Minicipals argue that no statutory basis exists
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for linking 8 56D contract reviews and the forecast/supply plan
reviews that occur under the siting statuteid. at 40).

Wth respect to application of the GL. c. 164, 8§ 94 |east
cost standard to municipals, the Minicipals reason that because
t he Departnment and EFSC pronul gated extensive rul es regarding | RM
wi t hout notifying municipal |ight plants, and because | RM
regul ati ons specifically exenpt nunicipal light plants, it would
be a violation of the Municipals' due process rights to apply
| RM environnental externalities, and QF bidding requirenments to
muni ci pal power purchase contracts i(d. at 32; Municipals' Reply
Brief at 5-7, 13-14). Furthernore, the Muinicipal s argue that
adopti on of non-price considerations would be inconsistent with
statutory, Departnmental, and Suprene Judicial Court precedent
(Municipals' Brief at 41 (noting that 220 C MR 8.00 and 10.00
are inapplicable to rmunicipals); Mnicipals' Reply Brief at 20).

F. ECEA

ECEA states that the Departnment has broad authority to review
muni ci pal el ectric power purchase contracts under GL. c. 164,
8§ 56D (ECEA Comments at 1). EOEA urges the Departnment to exam ne
t he Newbay contracts under the framework established by G L.
c. 164, 8 94 and the Departnent's |east-cost planning policies to
ensure that the proposed power purchase contracts are in the
public interest (d.). Furthernore, EOEA "strongly encourages"
the Departnment to review the Newbay purchase power contracts in
light of the environnental externality val ues adopted by the

Departnent (id. at 2).
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G Rhode Island Attorney General

The Rhode Island Attorney Ceneral states that the Departnent
shoul d review contracts submtted pursuant to 8 56D to deterni ne
whet her they neet a present day avoi ded cost test (Rhode Island
Attorney General Commrents at 2). The Rhode Island Attorney
General contends that this will enable the Departnent to
determ ne whet her contracts are the | east cost purchase power
alternative (id.).

[l ANALYSI S AND FI NDI NGS

The general statutory schenme of G L. c¢c. 164 which governs the

Departnent's authority over |1 QUs and nunicipal |ight plants
di sti ngui shes between the two. See, e.g., GL. c. 164, 8§ 1

(definition of electric conmpany does not include mnunicipals);
GL. c. 164, 8 76 (source of supervisory authority over |QUs
general ly inapplicable to municipals); 220 CMR 88 8.00, 9.00,
10. 00 (resource acquisition regul ations applicable only to 1QOUs).
Conpare G L. c. 164, 8 94 (granting I QU ratenmaking authority to
Departnent) with G L. c. 164, 88 58-59 (enpowering Departnent to
investigate discrimnatory rates of nunicipal |ight departnents
wi t hout granting ratemaking authority). There are, however,
areas where the statute and regulations apply equally to
muni ci pals and 1OUs. See G L. c. 164, 8§ 693 4) (definition of

el ectric conpany under statutes pertaining to construction of
jurisdictional facilities and forecast/supply plans includes
muni ci pals); GL. c. 164A, 8 9(b)(1)(iv) (rmaking provisions of
GL. c. 164, 8 71-74, 76, 87-88, 90-91 applicable to nunicipal
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i ght departnent nenbers of the New Engl and Power Pool wth
respect to electric power facilities); 220 CMR 25.00 (billing
and term nation regul ations expressly apply to | QUs and
muni ci pal s) .

In addition, the statutory franmework and j udi ci al
interpretation of that framework indicate that the Departnent
ought to defer to the judgnent of elected nmunicipal officials in
many matters pertai ning to managenment of nunicipal |ight plants.
See G L. c. 164, 8§ 56 (indicating nunicipal |ight plant manager
responsi bl e for operation and managenent under direction of | ocal

officials); Board of Gas and El ectric Conm ssioners of

M ddl eborough v. Departnent of Public Uilities363 Mass. 433,

438 (1973) (special provisions of G L. c. 164 applicable to
muni ci pal |ight boards indicate |egislative deference to rates
fixed by public officers acting under |egislative mandate). The
Depart nment does, however, have review authority over certain
actions of municipal light plants and, while it will defer to the
j udgnment of nunicipal officials, the Departnent cannot ignore its

oversight responsibilities. See Bertone v. Departnent of Public

Uilities 411 Mass. 536, 548 (1992) (light plant discretion to
alter rates not unlimted and Departnent has statutory power to

regul ate); Hol yoke Water Power Conpany v. Hol yoke 349 Mass. 442,

446-47 (1965) (Departnent has substantial supervisory powers over
muni ci pal | y- owned pl ants).
Section 56D reflects the distinction in treatnment of | QUs and

muni ci pal s and general statutory deference to nunicipa
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officials. Section 56D is part of a series of procurenent
statutes as the Minicipals suggest; however, the statute makes an
exception fromthe general contract procedures for contracts for
the supply of electricity.

Wth the exception of the Minicipals, each of the comrenters
has acknowl edged that sone reviewis required. W agree wth
Newbay and the Massachusetts Attorney Ceneral that flexibility is
appropriate in 8 56D review. The statute provides the Departnent
with a neasure of discretion in terns of the degree of scrutiny
to be applied. GL. c. 164, 8 56D (Departnent need not hold
hearing or issue order). W agree with the Massachusetts
Attorney General and CLF that the public interest in procurenent
matters lies in cost-effective arrangenents. However, in |ight
of the deference to the judgment of nunicipal officials reflected
in the statutory framework governing Departnent supervision of
muni ci pal light plants, we do not find that protection of the
public interest under 8§ 56D necessarily entails application of
the I RM process or Departnent-derived environnmental externality
val ues. The Departnment finds, therefore, that contracts shown to
be cost-effective or not otherwi se contrary to the public
interest would nerit approval under 8 56D. W recognize that
there are many ways in which nunicipal light plants can establish
t hat power purchase contracts are cost-effective or not otherw se
contrary to the public interest.

We note the disparity in size and resources of the various
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muni ci pal |ight plants®™ As a consequence of this range in size
and resources and in light of the discretion conferred by the
statute and the need for flexibility, the Departnent has set
forth below a standard to pronote ease of filing of contracts for
the supply of electricity and expeditious review.

Wth respect to the rel ati onship between contracts filed
under 8 56D and forecast/supply plans filed under 8 691, the
Departnment agrees with the Minicipals that there is no direct
statutory |link between the two. A current forecast/supply plan,
however, provides a neans of neasuring the appropriateness of a
contract. The Departnent finds, therefore, that consistency with
a current, approved forecast/supply plan is an appropriate method
of showi ng that power purchase contracts submtted under 8§ 56D
are not inconsistent with the public interest. However, even if
a nmuni ci pal has a rejected forecast/supply plan or | acks a
current forecast/supply plan, a nunicipal could denonstrate cost-
ef fectiveness in another manner or show that a contract is not
ot herwi se contrary to the public interest, as discussed bel ow.

Wth respect to the Departnent's |east cost planning
standards, we agree with the Minicipals that in light of the
specific exenption of nunicipal light plants fromIRM it would

vi ol ate due process to require nunicipals to neet |RM

' For exanple, Reading Minicipal Light Departnent had a 1990
peak | oad of 118.7 negawatts ("MW) conpared to Princeton
Muni ci pal Light Departnment which had a 1990 peak | oad of 3.3
MAN  Readi ng Muni ci pal Light Departnent 1990 Annual Return;
Princeton Minicipal Light Departnent 1990 Annual Return.
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requi rements in order to gain approval of power purchase
contracts submtted under 8§ 56D. Further, we note that nunicipa
[ ight departnments are specifically exenpted fromthe Departnent's
| RM regul ations™ Wile the portion of 8§ 56D dealing wi th power
purchase contracts is separate fromthe bidding requirenents set
forth earlier in the statute, the Departnment notes that bidding
and conpetitive solicitations inprove the possibility of reaching
a cost-effective agreenent and protecting the public interest.
The Departnment finds, therefore, that a denonstration by a
muni ci pal light plant that a power purchase agreenent resulted
froma current conpetitive solicitation which was open to al
bi dders is an appropriate nethod of showi ng that a contract
subm tted under 8 56D is not inconsistent with the public
i nterest.™

The Departnent notes that, in addition to the two nethods
descri bed above, cost-effectiveness of a power purchase agreenent
can be established by denonstrating econom c superiority using a
conpari son with current supply- and demand-si de alternatives.
For exanple, a municipal light plant could conpare its power

purchase agreenment with the results of a recent request for

= The Departnment further notes that the contracts before it in
this proceeding were filed before adoption of the
Departnent's IRMregul ati ons and environnental externality
val ues.

“ W note that this would not preclude a nunicipal from
denonstrating that a narrowy focussed conpetitive
solicitation was in the public interest. For exanple, such a
conpetitive solicitation may be appropriate for diversity
reasons.
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proposals ("RFP") by another utility"
In addition to the nethods just described, the Departnent
finds that rmnunicipal |ight departnents may denonstrate cost-
ef fectiveness of power purchase contracts using other anal yses.
When presented with an anal ysis other than one of those described
above, the Department will review the analysis to ensure that the
contract is not otherwi se contrary to the public interest.
Finally, the Departnent finds that it would be appropriate to
approve a contract that contains provisions to protect ratepayers
such as performance guarantees, buy out provisions, mlestones as
appropriate, and risk reduction neasures, and which is:
(1) consistent with a current approved forecast/supply plan;
?;) the result of a current conpetitive solicitation which is
open to all bidders; or
(3) otherw se supported by a denpnstration of econom c
superiority using current supply- and demand- si de

al ternatives; or
(4) not otherwi se contrary to the public interest.

o Such an approach woul d be consistent with earlier cases where
the Departnent relied on a denonstration by utilities that
contracts were cost-effective under c. 164, 8 94. New
Engl and Power Conpany, et al, D.P.U 86-247, at 19 (1990).
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| V. CRDER

Accordingly, after due notice and consideration, it is
ORDERED That when reviewi ng contracts submtted to it by
muni ci pal light plants under G L. c. 164, 8 56D the Depart nent
wi |l approve contracts which neet the standard set forth in
Section Il of this Oder.
By Order of the Departnent,

Kennet h Gordon, Chalrnan

Mary C ark Webster, Conm ssioner



DI SSENTI NG OPI NI ON OF
COWMM SSI ONER BARBARA KATES- GARNI CK
D. P. U 88-265--0RDER ON STANDARD OF REVI EW

| dissent fromthe majority opinion interpretation of
GL. c. 164, 8 56D and its view of the public interest. Although
| recognize the disparity in size and resources of various
muni ci pal light plants, | do believe that the public interest
requires that nunicipal |ight departnents conply with the
Departnent's | east cost standards and advocate application of
| nt egrat ed Resource Managenent non-price scoring criteria in
contract review Broadly taken, this Order represents a further
erosion of the Departnment's focus on environnental concerns.

Respectful ly,

Bar bara Kat es- Gar ni ck
Conm ssi oner



